OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable G, EZarl Hutchings
gounty Auditor

oung -County
Graham, Texas

Dear Sir: Opinion ¥No. 0O=§

Your letter of Fed
is a3 Tollows;

wyill youeflea-o : opinton 6n the
following question.

i the Salary

whg f]led in the County

% t#lal was bad and re~
f of $400.00, and gost.
hn appeal, and the lower
: nod. The rinn and all

¢ County Asttorney at sarned $10.00.
: fade thelr annual report for the
gd attached a list of delinguent fees
apd all other cases. The County Attorney
included in additional to his fee of $10.00, the
commi salon of 340.00, whioh was the 104 as pot out
in Article 950, Code 'of Criminal Procedure. The
Sharirse inoluded the §5.75, dbut 414 not include
320.00, or his 5% which 1is allowed under Article
$51, Code of Criminal frocedure.
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*The question is when was the commission of
the County Attorney earned? and was he Justifiable
in setting this up as a delinguent fee?

"¥hen was the commission of the sherlff earned?

*Roth of these officers failled to reaoch the
siaxiaum of fees for the year 19643,.¢

Articles 950 and 951, Vernont's Annotated Qode of
Criminal Procedure are as follows:

nartiole 950. The distriet or county attor-
ney shall be entitled %o ten per ceant of all fines,
forfeltures or moneys colleoted for the state or
oounty, upon juldgments recovered by him} and the
clerk of the gourt huvich said jJudgments are rend-
ered shall be entitled to frive per cent of the
anount of sald judgments, to be paid out of the
apsunt whén aoclledtad,

sprticle 95l. The sheriff or other officer,
exscept a jJustice Of the peace or his clerk, who
collects nopsy for the State or oounty, except
ury fees, under any provision of this Cole, shall
be entitled to retaln five per cent thereof whan
collected.” ' . _

Article 3898, Vernon's Annotated Civil Statutes,
provides in pars: \ ‘

wAny officer mentioned in this Chapter who
does not colleot the meximum smount of s foes
for any fiscal year and who reports delinguent
fees for that year, shall be entitled to retaln,
when collected, such part of such delinquent fees
as is suffiolent to compleste the maximum ocompensa~-
tion authorized by Articles 3883, 3883-4, and
3888 for the year in which delinquent fees wers
charged, and also retaln the amount of excess
feer muthorized by law, and the remainder of the
delinguent fees for that fiscal year shall be
paid as herein provided ror when eollected; pro-
vided, the provisions of this Artioles shall not
apply to any officer after one year rrom the date
he aeases to hold the officec to which any delln-
quent fee is due, and 1n the event the officer
earning the fees that are delinguent ham not col~
lected the same within twelve months after he
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ceases to hold the office, the amount of fees col-
leoted shall be paild into the ocounty tressury. . ."

Artlele 36887, Vernon's aAnnctated Civil gtatutes,
provides 1n part:

"gach distriot, county end preocinct officer,
at the close of eaoh fiscal year (December 31at2
shall make t0 the district court of the ocounty in
which he resides a sworn statement in tripliocate
{on forms desligned and approved by the State Audli-
tor) a copy of whioh statement shall be forwarded
to the State Auditor h{ the clerk of the distriot
court of sald ocounty within thirty (30) days after
the game bas been riled in his office, and ons copy
to be filed with the cuunt{ auditor, ir any} otherw
wise sald copy shall be flled with the © ssiofh~
ors' Court. Sald report shall show the amount of
all fees, commissions and compensations whatever
sarned by said officer during the fiscal year}
and secondly, shall show the amount of fees, 00E~
missions and compensatlions ¢ollected by him durl
the fiscal year; thirdly, said report shall eontalin
an itemized statement of all fees, comnissions and
compensations earned during the riscal year whieh
weres not oollected, together with the name or the
z;rty owing said fees, commisalons and ecompensa-

lonn, ¢« o &% ' : ’

Article 3891, Vernon's Annotated Civil statutes,
provides in part; \

". L I

*All ourrent fees sarned and collested by
officers named in Artiocle 3883 during any fleocal
year in excess of the maximum and excess allowed
by this Act, and for their services and for the
services of their deputies and assistants and au-
thorized expenses, together with all delinqueat
fees obllected end not ueed as provided fan Artlole
3892, or used to pay salaries of deputles and as-
sistants when ourrent fess are iasufriclent, shall
be peid into the County Treasury in the gounty
where the excess acorued,
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"sll fees due and not colleoted, as shown
in the report required by article 3897, shall be
colleoted by the officer to whose offlce the fges
aoorued and shall be disposed of by sald officer
in accordance with the provisions of this jot.

“. L ] - ."

In answer to your first question yYou are respect-
fully advised it 1s the opinion of this department that the
county attorney earned the coamission in question when he
obtained a final judgment in the eounty court 1n the ocase
invoived and that the county attorney was not only justified
in setting up this ocommission as a dolinquent fee but was
required to do so under the provisions of the foregoing stat-
utes, It is dur further opinion that the county ettorney
who obtained the judgment in the county court is entitled
to personally retain the Ten pollar ($10.00} fee and the
Forty pollar ($40.00) cvommission, provided, 'of course, this
emount does not inorease his compensation beyond the maxi-
mum compencation which he was entitled to for the year 1943,

In reply to your second question you are advised
that 1t is our opinion that the aneriff earned the commis-
sion authorized by Article 951, Vernon's Annotated gode of
Criminal Froovedure when he sctually ocollected the money. 1Ia
other words, if the sheriff -4id oot aotuslly ocollect the fine
he i8 not entitled to any commission. The sheriff is legally
entitled to retain the Five pollars and Seventy-five Qents
($5.75) as fees earned in 1943, provided, of course, this
amount does not increase his compensation beyond the maximum
allowed by law for the year 1943. Ir the sheriff actually
colleoted the fine on Jepuary 17, 1945, said fee was earned,
as above stated, when he actuslly oollected the fine and un-
der the Officers' Salary Law he is required to deposit thie
commission in the Officerst Selary Pund as the oounty is now
compeneating eounty officials on an ansual salary basias.

The sheriff properly excluded the commission in his 1943 re-
port as it was not earned et that time.

Yours very truly
ATTORNEY GEWERAL OF TEXAS

[Rrletl ledtlopimn
By

Ardell willlams
Assistan
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